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STEELE, Chief Justice:



On June 16, 2009, a jury convicted Brian Fritzmgferape, unlawful sexual
contact, and continuous sexual abuse of his ekigimtl’'s two minor daughters.
Fritzinger appeals his conviction, asserting the# Superior Court committed
numerous reversible legal errors. Because thigudge failed to give Fritzinger a
hearing mandated by 1el. C. § 3508, and also improperly referred to two
complaining witnesses as ‘“victims” while instrucfithe jury, we reverse and
remand for a new trial. In addition, because #@rd before us could cause an
objective observer to perceive unfairness or biees,order reassignment to a
different judge for the new trial.

|. FACTS AND PROCEDURAL HISTORY

In 2004, sisters Mary and Tina SmitAged nine and six, shared a bedroom
in a three-bedroom house where they lived withrtiodder brother and their
mother. In August 2004, their mother, Helen Lemet Brian Fritzinger. Within
about six months, Fritzinger had moved into theseouLeon and Fritzinger had a
volatile relationship and broke up more than ontkey reunited after the birth of
their baby girl, Betff,on July 22, 2005, but broke up for the last timé&lbvember

2006. Fritzinger moved out and Mary, Tina, andhB=intinued to live with Leon.

! pseudonyms selected by this Court pursuant to. 8ipR. 7(d).
2 pseudonym selected by this Court pursuant to &ipR. 7(d).
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In March 2007, Fritzinger moved into a differentuse with his new girlfriend,

Serena Miller. At some point, Leon’s son movevith Fritzinger and Miller.

A. Mary and Tina Move In with Fritzinger.

On June 14, 2007, Fritzinger filed a petition imfig Court for custody of
Beth. That same day, he assumed physical custoBgthb from Leon. Then, in
July 2007, Fritzinger reported to the Division adrkily Services that Leon was
neglecting Mary and Tina and abusing drugs. DH®vwed Leon of custody of
both daughters and received her permission fogittheto live with Fritzinger and
Miller, rather than enter foster care. Mary andarbegan living with Fritzinger
and Miller on July 22, 2007.

While they lived there, and continuing through Mar2008, each sister
attended a once weekly counseling session as parfpoogram called the Child
Well Being Initiative. During this counseling, Ibogirls consistently said that they
had never been sexually abused. Both told thelabworker that they felt happy

and safe living with Fritzinger and Miller.

B. Mary and Tina Enter Foster Care.

On December 13, 2007, Fritzinger and Miller retarcastody of the sisters
to DFS, who placed them in a foster home. Mary &imé did not like their first
foster parents, the Wests, and on at least onesiocgalina asked if she could go
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back to live with Fritzinger. The sisters livedtiwithe Wests until August 13,
2008, when DFS moved them to another foster hofey shared this home with
new foster parents, the Atallians, two foster ssstand the Atallians’ adopted son.
On October 2, 2008, Mary and Tina attended a Fam@iburt hearing
regarding their foster placement. Both sisterd thé Family Court judge that they
wanted their half sister, Beth, to come live witlemh. The Family Court judge
told them that he had no power to take Beth froitzifger and Miller and place
her in their foster home.

C. Mary and Tina Allege Sexual Abuse.

That same afternoon, after the judge explaineddutdcnot place Beth in
their home, Tina told her guidance counselor abgkthat Fritzinger had sexually
abused her and her sister. The record shows titdttien, neither sister had
previously disclosed any sexual misconduct by Fggr to anyone. Tina later
asserted, however, that she had previously distltds® information to her two
foster sisters at the Atallians’ house, and thatythad encouraged her to tell

someone.

The school promptly contacted Mary and Tina’'s dosarker and reported
what Tina had told her guidance counselor. Theabkaworker visited Tina at

school on October 6. During that meeting, Tina ttle social worker about



Fritzinger's sexual abuse. The social worker spgitk Mary at school that same
afternoon, and Mary corroborated Tina’s allegatioNary explained to the social
worker that the abuse had occurred over a subakgsdriod of time and that she
had never reported it because she wanted heribtdf 8eth to have a father who

could continue to be a part of her life.

D. The State Arrests and Charges Fritzinger.

After hearing these reports, the social workernmied her supervisor, and
DFS investigators took over the case. On OctolBer2008, DFS contacted the
Delaware State Police regarding Mary’s and Tindlsgations. On October 14,
2008, a representative from the Children’s Advoc&snter interviewed both
sisters. Both girls repeated their claims of knger's sexual abuse during these
interviews. On October 15, 2008, the police aeedtritzinger. In November
2008, both sisters returned to counseling with @meld Well Being Initiative,
where they repeated their allegations.

The sisters claim that Fritzinger's sexual abusduoted vaginal, oral, and
anal sex, and sexual touching. They claim thatahese happened regularly,
beginning when they all lived in Leon’s house, dasting until after the sisters

had moved into the Wests’ foster home. Mary clathvet one time Fritzinger



abused Tina while Mary watched from her bed. 3be asserts that the sisters

discussed the ongoing abuse only one time.

Ultimately, the State charged Fritzinger with twesix counts of sexual
misconduct, including various degrees of continusagual abuse of a child,
unlawful sexual contact, and rape. Since his grif@stzinger has asserted his
innocence of all charges and has denied that antheofalleged conduct ever
happened. As part of his defense, he claims theatyMnd Tina concocted the
allegations as an attempt to remove their halesiBeth from his custody, thereby
assuring that Beth could live with them.

E. A Jury Convicts Fritzinger and Fritzinger Appeals.

Fritzinger's trial lasted six days. The jury cocteid him on ten of the
charges, and he received a sentence of life pluge@Bs in prison. On appeal,
Fritzinger claims that the Superior Court erredsix specific respects. First, he
alleges that the judge improperly denied him thpoofunity to obtain and then
present evidence to the jury of Mary’s previoususgcontact with other persons.
Pursuant to 1Del. C. § 3508, Fritzinger moved to gather and preserdesge to
the jury regarding Mary’s sexual contact with otherThat was important to
Fritzinger's defense, to show that Mary could haseveloped her sexual

knowledge from a source other than him. The judge did not permit Fritzinger



to obtain or present that evidence. She also ddmi request for an instruction
that the jury could not infer from Mary’s knowledgd¢ sexual acts that her
knowledge derived from Fritzinger's conduct. Hrger now argues that the judge
committed reversible error by denying him (i) thght to present this evidence to

the jury, (ii) a hearing on the motion, and (iiijuay instruction on the matter.

Fritzinger also argues that the trial judge errgdlbnying his two Motions
to Dismiss. He filed the first motion in responedhe State’s failure to follow the
Superior Court’s order to produce all discovery enats by April 22, 2009. He
filed the second on the fourth day of trial afterlaarned that the State had failed
to disclose the videotape of Tina's SANE examimatid hese denials of access to

relevant information, he claims, prevented him fr@oeiving a fair trial.

Third, Fritzinger contends the trial judge erredewlshe referred to Mary
and Tina as “victims” while instructing the juryDuring the State’'s closing
argument, the prosecutor asked the jury to “hawveage to support two children . .
. .”® Fritzinger's counsel promptly objected. The jadgustained the objection,
denied Fritzinger's Motion for a Mistrial, and dedred an instruction to the jury

that included the language: “You are not to dediie case based on the age or

3 Appendix to Op. Br. at A337.



any other characteristics of the victins.”Fritzinger argues the reference to
“victims” was unlawful commentary by the court dretevidence and constituted

reversible error.

Fourth, Fritzinger argues it was reversible eroorthe trial judge to deny his
Motion for a Mistrial when Tina suffered a seizwvhile testifying in front of the
jury. He contends that Tina’s slumping to the flamd the jurors having to step
around her while leaving the courtroom was unfaphgjudicial to his right to a

fair trial, and required the judge to grant a nnastr

Fifth, Fritzinger contends that the trial judgeeerby denying Fritzinger’'s
request to display a unique tattoo to the jury tlaat from his groin area halfway
down his thigh. According to Fritzinger, evidenufethe tattoo was exculpatory,
since the girls would have recognized it had tladiggations been truthful. The
judge denied the request, but permitted him to suamhotograph of the tattooed
leg to the jury. Fritzinger argues that a pictigra legally inadequate substitute for
a live display because of modern technology liketB$hop. He contends the jury
would suspect that an image may have been digitdlgred. Consequently, he

argues, the judge’s denial of his request to dysfila tattoo live in the courtroom

41d. at A339.



amounted to a legally erroneous exclusion of releeaidence that prejudiced his

right to a fair trial.

Finally, Fritzinger argues it was reversible erfor the trial judge to deny
his Motion for Recusal. The primary basis for &nger's motion was that the
chief investigating officer in this case, who slingside the prosecutor throughout
the entire trial and testified for the State, was $ame chief investigating officer in
an earlier rape case that involved the judge’s &oraister-in-law. Fritzinger also
claims that after the trial he learned that Marbiallas, one of the persons who
Mary claimed had sexually abused her before Fg&inwas the same man
convicted by a jury of raping the trial judge’s foer sister-in-law. No one made
Fritzinger aware of this information at trial, angon learning about it he could not
move for recusal because the trial was over. Rgii claims that all these facts
create the appearance of partiality and that ttiggshould have recused herself.

Il. ANALYSIS

A. The Trial Judge Erroneously Deprived Fritzinger of His Right to a
Hearing to Develop and Present Evidence of Mary’'seéxual Conduct.

Under 11Dd. C. § 3508(aJ, evidence of a complaining witness’s previous

sexual conduct may be admissible at trial to attdiok credibility of the

®11Del. C. § 3508. Rape—sufficiency of evidence; proceedingamera.
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complaining witness if the parties and court follayrescribed statutory “vetting”
process. Specifically, the defendant must submnibé court a written motion that
identifies the evidence he wishes to introduceitscklevance to the case at hdnd.
This motion must be accompanied by an affidaviti@xmg the specific offer of

proof tending to prove that evidenteThe statute mandates that if the court finds

(a) In any prosecution for the crime of any degermpe, unlawful sexual intercourse,
unlawful sexual penetration or unlawful sexual e@titan attempt to commit any degree
of rape, unlawful sexual intercourse, unlawful ssxaenetration or unlawful sexual
contact, if such attempt conforms8®310f this title; solicitation for the crime of any
degree of rape, unlawful sexual intercourse, unkhgéxual penetration or unlawful
sexual contact, if such offense conform&t8020f this title; or conspiracy to commit
any degree of rape, unlawful sexual intercoursigwiinl sexual penetration or unlawful
sexual contact, if such offense conform&t®120f this title, if evidence of the sexual
conduct of the complaining witness is offered ta@k the credibility of the complaining
witness the following procedure shall be followed:
(1) The defendant shall make a written motion dburt and prosecutor stating
that the defense has an offer of proof concerrheg¢levancy of evidence of the
sexual conduct of the complaining withess whichdefndant proposes to
present, and the relevancy of such evidence iclattg the credibility of the
complaining witness.
(2) The written motion shall be accompanied by fidavit in which the offer of
proof shall be stated.
(3) If the court finds that the offer of proof isfBcient, the court shall order a
hearing out of the presence of the jury, if any] ahsuch hearing allow the
guestioning of the complaining witness regardirgdffer of proof made by the
defendant.
(4) At the conclusion of the hearing, if the cdiumtls that evidence proposed to
be offered by the defendant regarding the sexuadwct of the complaining
witness is relevant, and is not inadmissible, tha&itmay issue an order stating
what evidence may be introduced by the defendadtilze nature of the
guestions to be permitted. The defendant may tffen @vidence pursuant to the
order of the court.

6§ 3508(a)(1).
7§ 3508(a)(2).
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this offer of proof sufficient, it “shall” order hearing outside the presence of the
jury, and allow the defendant to question the cammohg witness in order to
develop the evidence more fufly.If, at the conclusion of the hearing, the trial
judge independently determines that the evidencelésant, then she “may” issue
an order defining the contours of the questioniglgting to that evidence that the

defendant may pursue at trial.

In this case, Fritzinger filed the appropriate motiaccompanied by the
required affidavit, both related to his proffereddence of Mary’s previous sexual
conduct’® The trial judge conducted aim camera review of Mary’s CAC
interview, which was one element of the evidenc#ziRger identified in the
motion. But, the judge did not permit Fritzinger qaestion Mary at a hearing
outside the presence of the jury. Despite hengulthe judge must necessarily
have determined that the offer of proof was sw#fiti because she proceeded,
based on han camera review, to permit Fritzinger to pursue certainpywkmited,

lines of questioning at triaf.

8 § 3508(a)(3).

% § 3508(a)(4).

19 Appendix to Op. Br. at A50-A52.
1d. at A96.
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The plain text of Section 3508(a) states thatef tithal judge determines the
offer of proof is sufficient, then she “shall” orda hearing where the defendant
can question the complaining withess and furtheveldp the evidence the
defendant wishes to introduce at trial. The hegpn® not permissive; it is
mandatory. Only after that hearing may the judgehine the parameters of the

trial questions relating to that evidence.

By denying Fritzinger the hearing mandated by $ec8508(a), the trial
judge erred. The State argues this error was leas1because the judge allowed
Fritzinger to ask some questions about Mary’s mewvisexual conduct at trial,
which placed the critical issue—a potential altégnaource of Mary’s sexual
knowledge despite her young age—before the jurye dbdhclude that the error
was not harmless. The trial judge committed legalr which prevented
Fritzinger from learning information potentially luable to his defense. For
example, without the hearing, Fritzinger had noaspmity to know the extent or
timing of Mary’s previous sexual conduct, or thentity of her previous abusers.
Any or all of this information could have helpedt&nger construct a defense to
these significant charges. He had a statutoryt,rgihnthese facts, to explore those

issues at a hearing, and the judge erred by demyinghat hearing.
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B. The Trial Judge Should Not Have Referred to Mary ad Tina as
“Victims.”

During his closing argument, the prosecutor askael jury to “have
confidence to support two children . . *2.” Fritzinger's attorney immediately
objected, and the trial judge delivered a cautipmastruction to the jury, in which
the judge referred to Mary and Tina as “victims.Fritzinger’s attorney objected
to this reference outside the presence of the huythe judge refused to readdress

the issue in front of the jury.

A Delaware judge presiding over a jury trial miesve the resolution of
factual matters to the juy. A judicial reference to the jury that a complaii
witness is a “victim” implicitly tells the jury thahe judge believes that a crime
has been committed. For a judge to communicathequry that witnesses were
victimized, in a case where the defense is thatateduct about which the

complaining witness testifies never occurred, phegs that defendant unfairly.

121d. at A337.
131d. at A339.

1 See DEL. CoNnsT. Art. IV, § 19 (“Judges shall not charge juries with respect toerstf fact,
but may state the questions of fact in issue acthdethe law.”).
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In Jackson v. Sate’® and Mason v. State,'® we stated that it was generally
inappropriate to refer to complainants as “victim&’ trial. In Jackson, we
explained: “The term ‘victim’ is used appropriatelyring trial [only] when there
Is no doubt that a crime was committed and simpdyitientity of the perpetrator is
in issue.*” In Mason, we later clarified thdackson rule, as applied to comments
by prosecutors: “Reference to a complainant ascérv is not objectionable in all
cases where the commission of a crime is disputtedpnly objectionable in those
cases where consent is the sole defelfsdrial judges are in a different position
than prosecutors. When a trial judge refers toctmaplainants as “victims” in a
case where the commission of a crime itself isigpute, she, in effect, signals to
the jury that she accepts the State’s version eff#icts. The jury may accord
undue weight to the trial judge’s referei@eThat concern is especially troubling

in this case, because thely evidence of the alleged crimes came from Maryts an

15600 A.2d 21 (Del. 1991).

16692 A.2d 413, 1997 WL 90780 (Del. 1997) (ORDER).

17 Jackson, 600 A.2d at 24,

'® Mason, 1997 WL 90780, at *2.

19 See Sate v. Carey, 178 A. 877, 883 (Del. 1935) (“A comment . . .the facts is some
expression by the court directly or indirectly ceging to the jury the court’s estimation of the
truth, falsity or weight of testimony in relation & matter at issue.”Buckley v. RH. Johnson &
Co., 25 A.2d 392, 397 (Del. Super. 1942) (“[Trial jedgshould] avoid any language or any
conduct which would lead the Jury to suspect thatludge is favorable to one party to the trial

rather than the other.”).
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Tina’s testimony. Here, Fritzinger has shown ptgge to his substantial rights to
a fair trial as a result of the judge’s comm&nt.

C. On Remand, the President Judge Must Reassign Thisa€e to a New
Trial Judge.

We reverse the judgment of the Superior Court antand this case on the
basis of the two legal errors above: the trial pidglenial of the requisite Section
3508 hearing and reference to Mary and Tina agdifng” We further conclude
that the President Judge must reassign this casentw trial judge on remand.
The basis for this conclusion derives from Fritarig final argument on appeal—
that the trial jJudge committed reversible errordanying his Motion for Recusal.

I When facing a Motion for Recusal, a trial judge mus create a
record subjectively addressing actual bias and obgively
addressing the appearance of bias.

When addressing a Motion for Recusal on groundgertonal bias or

prejudice, a judge must engage in a two-part aisdys First, the judge must
subjectively determine that she can proceed to tiearcase free of bias or

e22

prejudice’” Second, once the judge has subjectively detedrinat she has no

20 See Williams v. Sate, 700 A.2d 737, 1997 WL 560894, at *2 (Del. Septl@97) (TABLE)

(“In order to prevail, the defendant must show pdege to his substantial rights as a result of the
judicial action when viewed in light of the partiaufacts and circumstances in the context of the
trial as a whole.”).

?LLosv. Los, 595 A.2d 381, 384 (Del. 1991).

?21d. at 384-85.
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bias, she must then objectively determine whethetyal bias aside, there is an
appearance of bias sufficient to cause doubt abeutimpartiality*® If an
objective observer viewing the circumstances woadthclude that a fair or
impartial hearing is unlikely, recusal is approfgfd The judge must make both
determinations on the recofd. On appeal, we review the judge’s subjective
analysis for abuse of discretiéhbut we review the merits of the objective analysis

de novo.?’

We note that Fritzinger's Motion for Recusal foaisen the fact that the
State’s chief investigating officer in this casegtéctive Conaway, was also the
chief investigating officer in the judge’s formaster-in-law’s rape case. Given
that, the trial judge clearly and appropriatelytesftaon the record her subjective

belief that she could hear the case free of BiaLConsidering the extensive

2%1d. at 385.

24 Gattis v. Sate, 955 A.2d 1276, 1285 (Del. 2008).

2% 1d.

?%1d. at 1281.

T1d.

28 See Appendix to Op. Br. at A98—A101 (“And | have to tendid, I've heard a number of sex
offense cases as a judge, and it has had no afiaoe at all, in terms of hearing a case or
deciding an issue. . . . The person was caughttenohatter was resolved without a trial. | don’t
feel any sense of any connection between the tvad,a&nd | don't see the need to recuse

myself.”).
16



explanation on the record, and the facts that tidgg asserted that she did not
remember ever meeting Conaway and that her retiprwith her former sister-
in-law was quite distant, the trial judge did nbtiae her discretion by subjectively
determining that she could hear this case withaas lihat would prejudice

Fritzinger.

Our review of the objective second prong of theusat test, however, is
more complicated. On appeal, Fritzinger makes awguments. First, he argues
that Conaway’s involvement objectively created ppearance of bias sufficient to
require recusal. Second, he contends that no mwosked to his counsel that
Marvin Dallas, one of the men Mary claims sexualbused her before Fritzinger,
was also the man a jury convicted of raping theg@isl former sister-in-law.
According to Fritzinger, this additional materialkt, found in the CAC interview

of record, created an improper objective appearahaeafairness or bias.

1 Promoting confidence in the judiciary is a criticaly important
goal of recusal.

The United States Supreme Court has addressethffietance of objective
perceptions in the context of recusal motions. Liljeberg v. Health Services

Acquisition Corp.,?° the Supreme Court decided a case in which, neayBar after

29486 U.S. 847 (1988).
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trial, the parties learned for the first time tha judge had a potential conflict that
could have been the basis for disqualificatiorriat.?® The losing party promptly
filed a Motion to Vacate Judgmetit. The trial judge denied the motion, but the
appellate court remanded the case for a differeigg to determine the extent and
timing of the trial judge’s knowledge of the potahtconflict®* On remand, the
new judge determined that at some point beforé, tine trial judge had actual
knowledge of the information that formed the bdsighe potential conflict® The
new judge also found, however, that by the timetral the trial judge had
forgotten that information and never recalled itiluafter he had already rendered
his opinion in the cas&. On appeal from the remand, the Fifth Circuit dylen

the basis of apparent impropriety under 28 U.S.@5%(a)* that the trial judge

%91d. at 850.

1d.

%21d. at 851.

B1d.

¥ 1d.

3528 U.S.C. § 455(a). Disqualification of justicedge, or magistrate judge.

Any justice, judge, or magistrate judge of the Edittates shall disqualify himself in
any proceeding in which his impartiality might reaably be questioned.

We note that this federal recusal statute reqanesbjective assessment of the “appearance of
bias,” akin to the second prong of dugs recusal test.
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should have recused himself and vacated the judgaersoon as he regained

knowledge of the information underlying the potehtionflict®

On certiorari review, the Supreme Court clarifiégtt “scienter is not an
element” of the required objective assessment &f dppearance of bids.
Specifically, the Court noted that a judge’s ladkknowledge of a disqualifying
circumstance does not eliminate the risk that abjembservers may reasonably
question his impartiality® Although the Court acknowledged that the trialge
had, in fact, forgotten the information underlyitige potential conflict until after
he issued his opinion, the Court cited popular simps and doubts regarding the
integrity of judges as a major concéfn.The Court explained that the federal
disqualification statute intended to promote cogrfice in the judiciary by avoiding
even theappearance of impropriety to the maximum extent possiffleRequiring
judges to disqualify themselves on the basis d&fand circumstances that they do

#1

not know or recall would be, in the Court’s wordabsurd. But, retroactive

3 Liljeberg, 486 U.S. at 852.
%71d. at 859.

B d.

%91d. at 864—65.

“1d. at 865.

“11d. at 861.
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application of the objective test, when possibtepprly requires judges to “rectify
an oversight and to take the steps necessary tataimaipublic confidence in the
impartiality of the judiciary.** Accordingly, the Supreme Court affirmed the

Court of Appeals ruling vacating the trial coutisigment.

In the immediate case, Fritzinger claims neithex pladge nor the State
disclosed information to him until after trial th&td he known it at trial, he could
have used to support his motion for recusal. Witatially happened is unclear
from the record. What is clear, however, is timaany event, neither the State—
which is presumed to know its own proffered evidenoor the trial judge
disclosed that Mary’s CAC interview, which the krjadge reviewedn camera,
revealed that “Marvin"—whose mother’s last name WRallas"—had sexually
molested her in the past. The trial judge, th&hndt address the objective second
prong of theLos recusal analysis.

In light of these circumstances, the failure tddal the strictures of ouros
precedent requires reassignment on remand. Urmemwe must assess whether
an objective observer would view all the circumstsand conclude that a fair or

impartial hearing was unlikef{. That requires us to assess the circumstances

42 4d.
43 Gattis, 955 A.2d at 1285.
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objectively to determine whether there is an apgreae of bias sufficient to cause

doubt about judicial impartialit}/’

Assessing the totality of the circumstances of #ase as a reasonable
objective observer would, we determine, in lighttbé information Fritzinger
discovered post-trial, which the trial judge did moldress, that a reassignment of
the case is necessary to maintain public confidancthe impartiality of the
judiciary.

. CONCLUSION
The judgment of the Superior Court is REVERSED dahib case is

REMANDED for proceedings consistent with this Opimi

44 os, 595 A.2d at 385.
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